STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
CHRI STI NA QUI NTERG,
Petiti oner,
VS. Case No. 06-0413

CI TY OF CORAL GABLES,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

A hearing was held pursuant to notice on April 12, 2006,
and concluded on May 3, 2006, by video tel econference at sites
in Mam and Tal |l ahassee, Florida, before Florence Snyder Rivas,
a dul y-designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Christina Quintero, pro se
4780 Northwest 2nd Street
Mam, Florida 33126

For Respondent: David C. MIller, Esquire
Akerman Senterfitt
Sun Trust International Center, 28th Floor
One Sout heast Third Avenue
Mam , Florida 33131

STATEMENT OF THE | SSUE

Whet her Respondent termi nated Petitioner’s enploynent in

vi ol ati on of Chapter 760, Florida Statutes (2004), popularly



known as the Florida Civil R ghts Act of 1992 (Florida Cvil
Ri ghts Act).

PRELI M NARY STATEMENT

On June 7, 2005, the Petitioner, Christina Quintero
(Petitioner), filed a conplaint with the Florida Conmm ssion on
Human Rel ations (FCHR). In her conplaint, Petitioner alleged
that the Respondent City of Coral Gables (Respondent or City),
had di scri m nated agai nst her on the basis of age, national
origin, and disability in violation of the Florida Cvil Rights
Act, when it termi nated her enploynent in its police departnent
records office on July 16, 2004. The conpl aint was investigated
and on Decenber 22, 2005, FCHR issued its determ nation of “no
cause.” Petitioner thereafter filed a Petition for Relief,

i nvoking the jurisdiction of the Division of Adm nistrative
Hearings. In the Petition for Relief, Petitioner alleged

di scrimnation on the basis of national origin. Follow ng

ext ensi ve discovery, the case cane on for hearing on April 3,
2006. The date was selected to acconmodate the schedul es of the
parties and their witnesses. The parties had been encouraged to
request as nuch tine as could possibly be necessary; one day was
requested and was granted. Unfortunately, follow ng nine hours
of hearing on April 3, 2006, it becane apparent that one day,
even a very long one, was insufficient time. Accordingly, the

under si gned conti nued the hearing to the next avail able date



upon which the parties and vi deoconferencing facilities would be
avail abl e, May 3, 2006.

The identity of w tnesses, exhibits, and attendant rulings
are contained in the one-volune transcript of the proceedi ngs
filed with the Division of Adm nistrative Hearings on May 30,
2006. Tinely post-hearing subm ssions have been filed by the
parties and have been dul y- consi der ed.

Al citations to the Florida Statutes are to Florida
Statutes (2004), unless otherw se specified.

FI NDI NGS OF FACT

1. Petitioner is an H spanic female. Petitioner was
enpl oyed by Respondent in records for alnost 15 years prior to
July 16, 2004, when she was term nated.

2. Respondent is a nunicipal corporation |located in Mam -
Dade County, Florida, and an enployer within the nmeaning of the
Florida Civil Rights Act. Respondent provides a variety of
public services generally associated with cities of conparable
size, including a full service police departnment. At al
rel evant tines, Hi spanics conprised approxi mately half of the
police departnent's workforce. Many of these individuals were
enpl oyed i n supervisory capacities. Four Hi spanics were
supervisors in Petitioner's chain of command.

3. In her position in records, Petitioner was responsible

to tinely and accurately process official police docunents.



Such processing included the conpletion of fornms and transmttal
docunents and tinely copying, filing and production of such
docunents to appropriate individuals and authorities (docunent
processing). Failure to discharge any of the foregoing
responsibilities is reasonably deened by Respondent to be

i nconpetence, and a firing offense(s).

4. In her position in records, Petitioner was al so
responsible to conply with all directives of supervisors and to
cooperate in internal affairs investigations. Cooperation in
this context includes providing sworn statenents and/ or
answering questions under oath as may be required by Respondent.
Failure to conply with directives and to cooperate in interna
affairs investigations are reasonably deened by Respondent to be
i nsubordi nation, and firing offenses.

5. On April 29, 2004, a nenber of the public presented
hi msel f to records and requested a copy of an official police
record to which he was entitled to access, specifically a
traffic ticket. Records could not |ocate the docunent because
it had not been properly processed by Petitioner, who was
responsi ble for doing so. Having becone aware of a problemw th
this particular docunent processing, Respondent thereupon took
reasonabl e steps to determ ne whether this was an isolated error
by Petitioner. |In so doing, Respondent discovered and

docunented a high volunme of docunent processing errors with



respect to official police records for which Petitioner was
responsi bl e.

6. In February 2004, one of Petitioner's supervisors — one
who happened to be Hi spanic -- issued a witten directive (the
February directive) to all records enpl oyees which required that
t hey disclose, on a weekly basis, any "backl ogs” of docunent
processing work. In direct violation of the directive,
Petitioner never disclosed existence of her backlog, which was,
by April 29, 2004, extrenely large. Now on notice of the
backl og and deeply concerned about its potential effects on the
police departnent and the public it serves, and pursuant to
police departnment policy, an internal affairs investigation was
initiated under the | eadership of the sane Hi spanic supervisor.
Over the course of the investigation, Respondent |earned that
the problem(s) revealed on April 29, 2004, were only the "tip of
t he iceberg."

7. The internal affairs investigation uncovered “hundreds
and hundreds” of additional document processing errors.
Virtually all of the errors discovered involved official police
records for which Petitioner was responsible. 1In the course of
the internal affairs investigation, Petitioner was directed to
give a sworn statenent, and refused to do so, which refusal was

deened to constitute insubordination.



8. Petitioner’s errors as docunmented in the interna
i nvestigation denonstrated i nconpetence. Her failure to conply
wth the February directive and to provide a sworn statenent to
internal affairs investigators constituted insubordination. At
the conclusion of the internal affairs investigation, Petitioner
was term nated for inconpetence in the performance of her
docunent processing responsibilities and for insubordination.
Petitioner failed to discredit the factual underpinnings of
Respondent’ s decision to term nate her enploynent; neither did
she establish any discrimnatory basis upon whi ch Respondent
term nated her enpl oynent.

9. Respondent replaced Petitioner with an Hi spanic, who
remai ned enpl oyed by Respondent through and including the tine
of the hearing.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng pursuant to Sections 120.569 and 120.57 (1), Florida
St at ut es (2006).

11. The Florida Gvil R ghts Act, anong other things,
forbids the discrimnatory firing of an enpl oyee. Subsection
760.10(1)(a), Florida Statutes, states:

(1) It is an unlawful enploynent practice
for an enpl oyer:



(a) To discharge or to fail or refuse to
hire any individual, or otherw se
di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndividual’s race, color, religion, sex,
nati onal origin, age, handicap, or marita
st at us.

12. Respondent is an “enpl oyer” as defined in Subsection
760.02(7), Florida Statutes, which provides:
(7) “Enployer” neans any person enpl oyi ng
15 or nore enpl oyees for each working day in
each of 20 or nore cal endar weeks in the
current or preceding cal endar year, and any
agent of such person.
13. FCHR and Florida courts | ook to federal discrimnation

| aw for gui dance when construing provisions of the Florida G vil

Rights Act. See Brand v. Florida Power Corp., 633 So. 2d. 504,

509 (Fla. 1st DCA 1994). Accordingly, the United States Suprene
Court’s nodel for enploynent discrimnation cases set forth in

McDonnel I Dougl as Corporation v. Geen, 411 U S. 792 (1973),

applies to clainms arising under the Florida Cvil Ri ghts Act.

See Florida Departnent of Community Affairs v. Bryant, 586 So.

2d 1205 (Fla. 1st DCA 1991).

14. Under the MDonnell Douglas analysis, Petitioner has

t he burden of establishing by a preponderance of evidence a

prima facie case of unlawful enploynent discrimnation. |If the

prima facie case is established, the burden shifts to Respondent

enpl oyer to rebut this prelimnary showi ng by produci ng evi dence



that the adverse action was taken for sonme legitimte, non-

discrimnatory reason. |If the enployer rebuts the prim facie

case, the burden shifts back to Petitioner to show by a
pr eponder ance of the evidence that Respondent’s articul ated
reason(s) for its adverse enpl oynent decision is pretextual.

See Texas Departnent of Comrunity Affairs v. Burdine, 450 U. S

248 (1981).
15. The unlawful enploynent practice alleged in this case
is discrimnation based on national origin. |In order to prove a

prim facie case of discrimnation on this basis, Petitioner

must prove that she: (1) belongs to a protected class; (2) was
treated differently or less favorably than simlarly situated
enpl oyees outside of her classification, or that she was
repl aced by a person outside her protected class; (3) was
qualified for the position she held; and (4) that she suffered

an adverse enpl oynent action. See Maynard v. Board of Regents

of Division of Universities of the Florida Departnent of

Education, 342 F.3d 1281 (11th Cr. 2003); Kelliher v. Venenan,

313 F. 3d 1270, 1275 (11th Cir. 2002); WIllianms v. Vitro Services

Corporation, 144 F.3d 1438, 1441 (11th Cr. 1998); Anderson v.

Lykes Pasco Packing Co., 503 So. 2d 1269, 1270 (Fla. 2d DCA

1986) .

16. Here, Petitioner failed to prove a prima facie case

because she proved only three of the four required el enents.



Petitioner proved that she belonged to a protected class; was
qualified for the position she held; and suffered an adverse
enpl oynent action, i.e. termnation. However, Petitioner did
not prove that Respondent treated simlarly situated enpl oyees
outside of her classification differently or nore favorably, or
that she was replaced by a person outside her protected
classification. To the contrary, the evidence did not establish
that any simlarly situated enpl oyee was treated nore favorably
or would not be term nated under the facts and circunstances set
forth above. Likew se, the evidence did not establish that
Petitioner was replaced with a person outside her protected
classification; instead, the evidence established that the
per son who replaced her was Hi spanic.

17. Assuming arguendo that Petitioner had established a

prima facie case, it would be necessary to consider the second

McDonnel | Dougl as factor, which requires Respondent to provide a

legitimate, nondiscrimnatory reason for its adverse enpl oynent
action. In this case, Respondent elected to put on a defense
and established by preponderant persuasive evidence that the
basis for its adverse enploynent action was inconpetence and

i nsubordi nation. Petitioner did not denponstrate that these
articul ated reasons given by Respondent for the adverse

enpl oynent action were pretextual.



18. Petitioner failed to establish a prina facie case of

unl awf ul enpl oynent discrimnation. Respondent was not
obligated to put on a defense. Nonethel ess, Respondent el ected
to rebut the presunption that would have arisen if the

Petitioner has put on a prina facie case. Respondent then

proved with preponderant, persuasive evidence that there were

| egitimate, non-discrimnatory reasons for Petitioner’s
termnation. Petitioner failed to prove that Respondent’s
reasons for term nating her enploynment were pretextual. In sum
national origin played no role in the decision to term nate
Petitioner's enploynent; she was fired because of conduct
justifying her term nation.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is:
RECOMVENDED t hat the FCHR enter its final order dism ssing

the Petition for Relief.
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DONE AND ENTERED t his 14th day of Septenber, 2006, in

Tal | ahassee, Leon County, Flori da.

Fhriimen ¢£7?4»~\464~uu

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 14th day of Septenber, 2006.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Christina Quintero
4780 Northwest 2nd Street
Mam , Florida 33126

David C. MIller, Esquire

Akerman Senterfitt

Sun Trust International Center, 28th Floor
One Sout heast Third Avenue

Manm , Florida 33131

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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